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idea of "natural" rights, so long kept in the background by over- 
insistence or the utilitarian and historical-development theories of law 
and politics. In the Jus Divinum essay (p. 284), speaking of the " divine 
right of majority rule" he says: 

It is obvious that, when we have got so far as this, divine right will soon become 
the name for natural right, and the transition to modern politics begins, unless, 
indeed, that be held to lie in the change from natural right to pure utilitarianism. 
For the notion at bottom of the divine right or the natural rights theory is the same. 
It asserts either for the king or for the state or for the individual or for the general 
will or for the right to work, to a living wage, or equality of opportunity, or what not, 
some supreme overriding principle which is superior to all institutional rights, and 
ought to be their criterion, not their creation. On reflection all who try to see in 
politics some grounds other than those of mere historical development or immediate 
expediency, will be found in some degree to share in the notion of natural rights. 

It would rather seem that the tendency at present is not toward the 
old "natural right" theory, but, as above suggested, to the old English 
and American idea that there are certain rights of men and of societies 
which are fundamental to the existence of the individual and of society, 
which are therefore inherent and unalienable, and which are recognized 
and not created by the state. Substituting the word "fundamental" 
for "natural," the above quoted statement of Dr. Figgis may be com- 
mended to the consideration of all who are interested in the develop- 
ment of law, whether national or international. 

A. H. Snow. 

Grundlegung der Soziologie des Rechts. By Eugen Ehrlich. Munich 
and Leipzig: Duncker and Humblot. 1913. pp.409. 

This book is an exposition of the postulate that the truest insight 
into the evolution of law is to be obtained through the study, not of 
statutes, commentaries, or court decisions, but of society itself. Pro- 
fessor Ehrlich is one of the apostles of a new school of jurists, hardly a 
generation old, who, while not decrying the historical school founded by 
Savigny and Puchta, approach the study of the law rather from the 
sociological standpoint. In Germany, the study of the philosophy of 
law, the search for the origin and nature of law and its fundamental 
relation to the state and to society, has received a great impetus through 
the work of von Ihering, Gareis, Stammler (of the Neo-Kantian school), 
Kohler (of the Neo-Hegelian school), and their followers. The German 
universities, the nurseries of this study, with their system of Lehr- 
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freiheit, have developed various theories of law divergent both in con- 
tent and method. In his "Seminar of Living Law" at Gernowitz, 
Professor Ehrlich has originated a method of research which is a dis- 
tinct contribution to sociological jurisprudence. It is the dominating 
idea of the book under review. 

Legal history, comparative law, and ethnology, the favorite working 
tools of the student of sociological jurisprudence, Professor Ehrlich 
subordinates to the study of existing social and economic customs and 
practices. "We learn the Past from the Present, not vice versa. * * * 
We need only open our eyes and ears to learn everything pertaining to 
the law of our time that is of any consequence. * * * If the Arabs 
in the oasis of the Sahara claim ownership only in trees and not in the 
sandy surface of the desert, the explanation of this fact is not to be 
sought in ethnology or legal history, but in the actual economic con- 
ditions that exist in a desert." There is a system of justice, of "living 
law" (lebendes Recht), which is not contained in the rules that bind 
courts and public officials, but which actually governs society and men 
as social units. It is to be ascertained inductively after the manner 
of naturalists by the examination of concrete cases showing how the 
individuals composing the society in question actually and usually 
conduct themselves in particular situations — how they devise their 
property, conclude contracts, regulate their marital and family affairs 
and so on. Where no written instruments show this, it is necessary for 
the investigator to apply his powers of observation and to question the 
people and record their testimony. It is only by this inductive method 
that we can know how much of the customary law of the past is still 
living law, and if new customs, of which the books contain no mention, 
have not crystallized. 

Municipal law (staatliches Recht) exhausts itself in prescribing the 
rules by which judges are to decide controversies that get into court. 
But these represent the smallest fraction of human transactions. More- 
over, says Professor Ehrlich, "it is not essential to the conception of 
law that it should emanate from the state, nor that it should constitute 
the rule of decision for courts or other authorities, nor that it should 
be enforced by a sanction." There is a great body of customs having 
the regulative character of law (ausserstaatliches Recht), the impor- 
tance of which has so generally escaped the "dogmatic jurists" that 
no systematic investigation of its origin and extent has been made. 
International law is an exception, the author thinks, because it has 
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always been studied with purely scientific, not "practical" ends in 
view. 

Ordinarily the laws of a society, whether legal or otherwise, bind only 
members reciprocally of the same society. They have no external force 
or operation. Says the author: 

But there is a number of legal norms which are more general in their operation 
and bind all men. These are either part of the municipal law (staatliches Recht) or 
they are mere judicial norms, rules of decision — in a word, they are law only for 
courts and public officials, they are not rules of human conduct. So, too, private 
international law (including international criminal law) embodies only judicial 
norms and addresses itself exclusively to the governmental authorities and not to 
the people. Living law, on the contrary, is by its very subject-matter, even when it 
is of governmental origin, confined in its operation to a particular society or group. 
The rights and duties arising under national law presume the existence of citizen- 
ship, family law presumes membership in a family, corporation law participation 
in a corporation; the law of contracts presumes a contract, the law of succession 
presumes relationship. But a different rule prevails to-day as to life, liberty, and 
the right of property: the right to these is respected by all men, wherever European 
thought dominates, irrespective of national or racial lines. This is a modern achieve- 
ment, for as late as the sixteenth century life and property of a stranger in Europe 
were far from safe on foreign soil. Nor are they so yet in the outposts of civilization, 
as colonial history and the lot of the negroes in America demonstrate. The anti- 
slavery laws of the nineteenth century show how difficult it was to bring the most 
civilized nations of the globe to respect the right of the helpless negro to life and free- 
dom. But with these temporary and local exceptions, the regard for the life, liberty, 
and property of every man is to-day not merely a judicial norm and a governmental 
regulation, but it has effectually become a principle of the living law. To this modest 
extent, the whole human race has become a great legal union. * * * This fact 
signifies that in the minds of the choicest spirits (auserlesensten Geister) of the 
world the conception of an all inclusive morality (Sittlichkeit), of a law unrestrained 
by state or social boundaries, is already born. This is no longer the mere dream of 
noble minds which forecasts a glorious future, but it is now partly materialized 
in the living law, which assures to every man wherever civilization has raised its 
standard, his life, his liberty, and his property. 

The book is rich in thought and suggestion. The style is simple and 
direct. Abstruse ideas are developed fully and illustrated concretely. 
It is a work that could readily be translated into English and that 
would appeal strongly to Anglo-American jurists because of the au- 
thor's evident appreciation of our system and his discussion of it (Chap- 
ter XII) from the sociological standpoint. In the United States, we 
are just beginning to turn our attention to sociological jurisprudence. 
Our legal science (to say nothing of our legislators!) has all but disre- 
garded those elements of our law of fas and boni mores and bona fides 
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which were the living spirit of the Roman Law, and has engrossed itself 
with the jus of the law as if that were all of it. We await with interest 
the forthcoming book of Roscoe Pound on "Sociological Jurisprudence," 
which will introduce the American bar to a new science. It's high time. 
"The fact is," says Professor Ehrlich, "modern jurisprudence has no 
scientific conception of the law at all. As the machinist, when he men- 
tions iron has in mind not the chemically pure element that the chemist 
or mineralogist designates by this term, but impure, commercial iron 
that is used in the factory, so the jurist now-a-days understands by the 
term law not what lives and operates as law in organized society, but 
exclusively what the judges on the bench apply as law in litigation that 
it is the province of Courts to decide." 
And how often, even at that, the judges disagree. 

George C. Butte. 

The Bibliography of International Law and Continental Law. By Edwin 
M. Borchard. Washington: Government Printing Office. 1913. 
pp. 93. 

Although this volume is the second in point of time in the series of 
guides to foreign law which are being published under the auspices of 
the Library of Congress, logically it stands at the beginning of the 
series. It deals with the bibliography of international law, in its modern 
manifestations after it emerged from the Roman conception of a law 
common to nations rather than a law applicable between nations; and 
of modern Continental law beginning with the seventeenth century, 
when the conception of national law was just beginning to be held. 
This volume is therefore the proper point of departure in the study of 
the bibliography of foreign national law, exemplified in Dr. Borchard's 
Guide to the Law and Legal Literature of Germany, published in 1912. 

In his introduction, the author summarizes the causes of the growing 
interest in international and foreign law, emphasizing the needs felt by 
the practitioner because of the cosmopolitan character of modern busi- 
ness, which gives to the study of comparative law a practical applica- 
tion quite apart from its value in the field of legal history and education. 
The body of the work bears evidence of painstaking industry and dis- 
criminating judgment. The information compiled is increased in value 
by the form of presentation. It is not an annotated list of titles, but a 
critical text with references to footnotes giving author, title, publisher, 
and place and date of publication for each book. For the American 



